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. | NTRCDUCTI ON

On April 23, 1990, a group of 44 residential custoners
("Petitioners") of the Wellesley Minicipal Light Plant ("WWP" or
"Respondent”) filed with the Departnment of Public Utilities
("Departnent") a request for investigation by the Departnent of
their conmplaint regarding the rates of WWLP. The Petitioners
al l ege generally that several of Wllesley's rates then in effect
were in violation of the provisions of GL. c. 164, 88 57 and

58.2 The petition was docketed as D.P. U 90-98.

! The sponsor of the petition was John J. Prybyl a.
2 Section 58 statesinter alia
No price in said schedules shall, wthout the

witten consent of the departnent, be fixed
at less than production cost as it may be
defined fromtime to tine by order of the
departnent. Such schedul es of prices shal

be fixed to yield not nore than ei ght per
cent per annumon the cost of the plant, as
it may be determined fromtine to tine by
order of the departnent, after the paynent of
al | operating expenses, interest on the

out st andi ng debt, the requirenents of the
serial debt or sinking fund established to
neet said debt, and al so depreciation of the
pl ant reckoned as provided 1n section fifty-
seven, and | osses; but any | osses exceedi ng
three per cent of the investnent in the plant
may be charged in succeeding years at not
nore than three percent per annum

Section 57 states that a municipal light plant should
i ncl ude:

an anmount for depreciation equal to three per

cent of the cost of the plant exclusive of

| and and any water power appurtenant thereto,

or such smaller or |larger anpunt as the
(continued...)
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On June 8, 1990, WWMLP filed an Answer denying the
all egations, and a Motion to Dismss ("Mtion") the conplaint for
failure to state a claimupon which relief could be granted. On
June 18, 1990, the Petitioners filed a Reply to WMLP' s Moti on.

On January 1, 1993, WMLP adopted new rate schedul es that
superseded nost of the rates in effect at the tinme of the
petition, including the rates that are the subject of the instant
petition.

1. POSITIONS OF THE PARTI ES

A. Petitioners

The Petitioners allege that (1) WMLP's Purchased Power
Adj ust ment Charge ("PPAC') (MD.P.U No. 88-8A), adopted on
Decenber 1, 1989, discrin nates agai nst residentialand General
Rat e Schedul e A custoners; (2) WMLP's General Demand Rate
Schedule B (M D.P.U. No. 88-4) and the Primary Rate (M D.P. U
No. 88-6) violate GL. c. 164, 8 58 by being set at |ess than

?(...continued)
departnent may approve .... By cost of the
plant is intended the total anmount expended
on the plant to the beginning of the fiscal
year for the purpose of establishing,
pur chasi ng, extending or enlarging the sane.

3 Along with its pleadings, WAWP al so provided a copy of its
Pur chased Power Adjustnment Charge ("PPAC') schedul e, a Cost
of Service Study ("C0SS"), and a technical anal ysis of
WWP s rates prepared by LaCapra Associ at es.

4 Al t hough the petition does not explicitly say so, we
interpret the term"residential” to nean those custoners
t aki ng service under the Conpany's Residential Rate
(I\/lD.P.Uj No. 88-1) and Residential Denmand Rate (M D.P. U
No. 88-2).
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production cost; and (3) WWM.P's 1988 general rate increasdid
not produce the revenue increase that WWLP had expected, and as a
result, on Decenber 1, 1989, WWMLP raised its PPAC (MD.P. U

No. 88-8A) for all custoners by $0.06 per kilowatt-hour ("kwh")
to make up for the alleged revenue shortfall (Petition at 1-4;
Reply at 1-4).° The Petitioners seek an investigation by the
Departnent into these allegation and request an evidentiary
hearing to prove their allegations (Reply at 1-4). Wth regard
torelief, the Petitioners request that the Departnent require
WWP to (1) adjust the PPAC to make it non-discrimnatory; and
(2) to file new CGeneral -B and Primary rates, for retroactive
effect as of June 1, 1988, that would be set at production cost,

and to retroactively bill the General-B and Primary Rate

> On June 1, 1988, WWLP adopted the followi ng new rate
schedules: MD.P.U. Nos. 88-1, 88-2, 88-3, 88-4, 88-5,
88-6, 88-7, 88-8, and 88-9.

6 The PPAC "cover[s] the cost of whol esal e power supply,
i ncl udi ng generation and transm ssion capacity and fuel,
[and is] applied to all kilowatthours billed in addition to
ot her charges.” MD.P.U No. 88-8A. Ceneral Rate Schedul e
A custoners are "those permanent and tenporary custoners who
have and maintain a demand of less than 5 KWin any nonth
for lighting, heating and ot her general purposes including
mul tiple dwelling conpl exes served by one neter, for which
service is not avail able under the Residential or Primary
Service Rate Schedules.” MD.P.U No. 88-3. GCeneral-B
service "is available to those permanent and tenporary
custonmers who have or will achieve a demand of 5 KW or
greater in any nmonth for |ighting, heating and other general
pur poses including nultiple dwelling conplexes served by one
meter.” MD.P.U No. 88-4. "Service under [the Primary
Rate] is available ... to custoners who take service at
primary voltage and who maintain a mni rum demand of 250
KWws." MD.P.U No. 88-6.
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custoners to recover $801,000 in revenues that the Petitioners
claimwas "lost" in fiscal year 1989 because the rates were
"illegally" set below cost (Petition at 2-3; Reply at 1-4).

B. Respondent

In its Answer, WWMLP (1) denies that its PPACis unlawfully
discrimnatory and clains that its tariff applies a uniformrate
per kwh for all nmetered rate classes; (2) denies that its
General -B and Primary rates are set bel ow production cost and
argues that these rates are based on a Cost of Service Study
("COsS") that shows these rates are not set bel ow production
cost; (3) denies that there is any legal inpropriety in the
establishment of its rates in effect as of June 1988, or in
effect as of Decenber 1, 1989; and (4) contends that the
Departnment does not have the authority to make the rate
adjustnents and i npose the ratenmaking supervision that the
Petitioners seek (Answer at 1-2).

WWP s Motion asserts generally that the petition should be
dism ssed for failure to state a clai mupon which relief could be
granted (Motion at 1-5). In addition, WWMLP contends that there
are no grounds upon which the Departnent should investigate the
Petitioners' allegations and that the Petitioners are not
entitled to a hearing to prove their clainsi@d.).

In responding to the allegation that the PPAC is
di scrim natory, WWLP clains that the PPAC is uniform anong all

rat epayers, and asserts that as a matter of |aw the PPAC cannot
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be discrimnatory since the Petitioner does not denonstrate that

it differs anong rate classes i(d. at 1-2; citing Board v. Vater
Conmi ssioners of Billerica 242 Mass. 223 (1922)).

In response to the allegation that the General -B and Primary
rates are unlawfully set bel ow production cost, WWP argues t hat
this contention is not supported by any facts contained in the
Petition, and that the COSS denonstrates on its face that the
rates cover their production costsi(d. at 2). Furthernore, WWP
contends that these rates are being increased over tine in
accordance with the Departnent's rate continuity principlesd.
at 3).

I11. ANALYSI S AND FI NDI NGS

At the outset, it is necessary that we discuss our
jurisdiction with respect to municipal utility ratemaking.

The Suprene Judicial Court has declared that the Departnent
has a nore |imted role in supervising nunicipal utilities as
conpared to its supervisory authority over nonmnunicipali (e.,
investor-owned) utilities. See Board of Gas & Elec. Commi n of

M ddl eborough v. Departnent of Pub. Utils. 363 Mass. 433, 438

(1973) (held that for municipal |ight boards there is "a

| egi slative deference to the fact that their rate schedules are
fixed by 'public officers acting under |egislative mandate' and
that therefore they do not require the close scrutiny and neasure
of supervision by the Departnment which is authorized or required

as to nonmnunici pal electric conpanies under 8 94"qg(oting Adi e
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v. Mayor of Hol yoke 303 Mass. 295, 300 (1939)). See also Gty

of Hol yoke Gas and El ectric Departnent D.P. U. 90-279, at 4-5

(1990) (Department noted that it "has traditionally found that
its jurisdiction over the practices of municipal utilities is
nore limted than its powers over investor-owned utilities"); and

Hul | Municipal Light Plant D.P.U 87-19-A at n.8 (1990),citing

Hol yoke WAter Power Co. v. Hol yoke 349 Mass. 442 (1965); and

Readi ng Muni ci pal Light Departnent D. P. U 85-121/85-138/86-28-F

at 16 (1987) (Departnment noted that "[u]nder the statutory schene
for municipal electric departnents, the Departnent generally
defers to the ratemaki ng authority and policies vested by statute
in the municipality unless the rates are prohibited by statute or
rise to the level of unduly discrimnatory"). The Court has held
that "[t]his discretion, however, is circunscribed by, anong

ot her considerations, the specific rate design restrictions in
GL. c. 164, 8 58, the requirenent that rates be filed with the
departnment, G L. c. 164, 8§ 59, and the departnment's supervisory
power to review such rates as set forth in GL. c. 164."Bertone

v. Departnent of Pub. Uils, 411 Mass. 536, 548 (1992),citing

Muni ci pal Light Commin of Peabody v. Peabody 348 Mass. 266, 268-
273 (1964).

While the Court has not specifically defined the bounds of
the Department's jurisdiction over the rates of nunici pal
utilities, it has held that a customer cannot conpel the

Departnent to investigate the rate structure of a municipal |ight
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pl ant, unless there is an allegation of a violation of the
provi sions of 88 57 and 58. See Prybyla v. Departnent of Pub.
Uils., No. 79-188 Civ. (Suprene Judicial Court for Suffolk

County, Cct. 16, 1979) (Prybyla'). In that single-justice
deci sion, the Court stated:

The structure of the rates is subject to local control.
If there is a gross inequity in the rate structure, it
may be attacked through the processes of | ocal
governnent. |If there is a weakness in the system the
D.P.U is entitled to assert jurisdiction on its own
notion, thus raising for judicial determ nation the
scope of the D.P.U."s statutory authority to regul ate
the rate structures of municipal light plants. |If the
Legi sl ature determ nes that the statutory pattern fails
to furnish custoners of nunicipal |ight plants adequate
means for challenging unfair discrimnation in the
rates of municipal light plants, it my deternmine to
change the law. Indeed, 1f the D.P.U. thinks it should
have specific statutory authority to deal with
inequities in the rate structure of nunicipal |ight

pl ants, the D.P.U may seek |egislative assistance.
This case ... presents a nmatter which the D.P.U was
not obliged to consider on its nmerits.

Id. at 7-8.

In Prybyla ” the Court agreed with the Departnent's
interpretation of its statutory duty under 88 57 and 58.1d.
at 6-8; see Well esl ey Minicipal Light Departnent D.P.U. 19535,

at 5 (1979) ("As long as the price in the schedules is above the
producti on cost and earnings do not exceed 8% of the cost of the
pl ant, the Departnent's jurisdiction ends. By excluding

muni ci pals fromthe coverage of s. 94, the Legislature expressed

! The case concerned an appeal by the sponsor of the instant
Petition of the Departnment's dismssal in D.P.U 19535 of an
earlier, simlar conplaint agai nst WALP.
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an intent to | eave rate structure questions to | ocal
governnents.").

It is clear fromthe above jurisdictional analysis that the
Petitioners' third allegationi(.e., that WMWLP's 1988 gener al
rate increase did not produce the revenue increase that WWP had
expected and, as a result, WWLP was forced to raise the PPAC to
avoid a revenue shortfall) concerns an issue that the Departnment
| acks jurisdiction to investigate. Even assum ng the
Petitioners' claimto be true, absent a 8 57 or 8 58 claim or a
cl ai m of undue discrimnation, the Departnent has no statutory
authority to examne this claim Prybyla at 7-8, supra As the
Court and the Departnment have stated before, the responsibility
for these matters has been del egated by statute to | ocal
officials -- in this case, the Wellesley Board of Public Wrks.
We have no oversight authority. Accordingly, the Petitioners
third allegation is dismssed for |lack of jurisdiction.

The sanme cannot be said about the first and second
al l egations. The Departnent does have jurisdiction to
investigate the Petitioners' allegations that WWP's PPAC is
di scrimnatory and that the General-B and Primary rates are set
at less than production cost. However, for the follow ng
reasons, we find that these clains are rendered noot.

On January 1, 1993, WWMLP adopted new rate schedul es that
cancel l ed nost of the rates that were in effect at the tine of
the Petition, including the PPAC, and the General -B and Primary
rates. See MD.P.U Nos. 92-3, 92-5 and 92-6, issued
Novenber 30, 1992 and effective January 1, 1993, cancellingter
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alia respectively MD.P.U Nos. 88-4, 88-6, 88-8A

Even if the Departnment granted the Petitioners a hearing and
found the allegations to be true, the Departnent woul d not be
able to provide the Petitioners the relief they request. The
Departnment could not change rates that are no longer in effect.
Moreover, it is well established that the Departnment has no

authority to change a rate retroactively. Metropolitan District

Commi ssion v. Departnent of Pub. UWils. 352 Mass. 18, 26

(1967).° Thus, the Departnent could not order WWMLP to rebil
custonmers to recover any allegedly |ost revenue. Any

determ nation on these now cancelled rates would be in the nature
of an advi sory opini o® and woul d not provide the Petitioners
with the relief requested. Accordingly, the Departnent finds

that the clains of the Petitioners are noot. See Cormbpnweal t h

El ectric Conpany D.P.U. 89-245 (1994) (Departnent dism ssed

customer petition as noot where conpl ai ned-of rates were no

8 On July 1, 1994, WWMLP revised its PPAC once again, replacing
MD.P.U No. 92-6 with MD.P.U No. 94-2.

o In Metropolitan District Comm ssionthe Court held that a
utility custoner that had been overcharged could recover the
overcharge in an action against the conpany if the
Department had nade a determ nation that an overcharge did
occur. Id. at 27-29. However, the Petitioners did not ask
for that formof relief. They requested that the Departnent
order WMLP to rebill customers so that WWMLP coul d recover
t he revenues which the Petitioners clained were |ost as a
result of the alleged illegally-set rates.

10 The Departnent ordinarily declines to issue advisory
opi ni ons. Massachusetts-Anmerican Wat er Conpany
D.P.U 95-41, at 7 (1995),citing Town of Stow
D.P.U 93-124-B at 1 (1994).
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| onger in effect).

Because we disnmiss the Petition on jurisdictional and
noot ness grounds, it is not necessary to consider the
Respondent's Mtion to Dismss, except to the extent notesupra
in which we agree with WWLP' s argunents on the Departnent's
jurisdiction. In dismssing the Petition, the Departnment nmakes
no findings with respect to the substantive allegations.

V. CORDER

After due notice and consideration, it is
ORDEREDD That the Petition of 44 custoners of the Wl lesley
Muni ci pal Light Plant, filed with the Departnment on April 23,
1990, be and hereby is DI SM SSED.
By Order of the Departnent,

Mary C ark Webster, Conmm ssioner

Janet Gail Besser, Comm ssSioner
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Appeal as to matters of law fromany final decision, order or
ruling of the Commi ssion may be taken to the Supreme Judi ci al
Court by an aggrieved party in interest by the filing of a
witten petition praying that the Order of the Conmm ssion be
nodi fied or set aside in whole or in part.

Such petition for appeal shall be filed with the Secretary of the
Commi ssion within twenty days after the date of service of the
deci sion, order or ruling of the Comm ssion, or within such
further time as the Comm ssion may all ow upon request filed prior
to the expiration of twenty days after the date of service of
sai d decision, order or ruling. Wthin ten days after such
petition has been filed, the appealing party shall enter the
appeal in the Suprenme Judicial Court sitting in Suffolk County by
filing a copy thereof with the Cerk of said Court. (Sec. 5,
Chapter 25, G L. Ter. Ed., as nost recently anended by

Chapter 485 of the Acts of 1971).



